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More Suing
Over Lost
Joy of Life

Defense, plaintiffs’ bars
split on hedonic damages.

By ANDREW BLUM
National Law Journal Staff Reporter

WHAT'S 5 YEARS old, sounds Ilke “hedo-
nism,”" appeals to the legal entrepreneur
and could help both plaintiffs’ and defense
attorneya?

The answer ia hedonic damages.*

Flrst used In economlie testtmony In a
1984 wrongful death case, the sexy-sound-
ing damage theory has been gainlng steam
ever since. Last month for the first time, it
accounted for part of an injury case ver-
dlct, and it's grabbed the attentlon of the
defense bar, the Assoclation of Trlal Law-
yers of America and the American Bar
Assoclallon.

The theory for computing wrongful death
and Injury value seeks recovery for loas of
enjoyment of life beyond that of more tradi-
tional awards for bodlily injury, paln and
suffering, and loss of consortjum.

“I think it 18 a new word for an old theme

Richard Derk

Economist Stanley V. Smith {Irst used the
term *hedonlic damages’ in a 1984 clvll rights
case stemming from a fatal shooting.

whose time has come,” says ATLA Presi-
dent-elect Russ M. Herman of New Orleans’
Herman, Herman, Katz & Cotlar, who ex-
amined the theory last year and finda it
worthwhile to pursue.

To date, the damages have been used
largely by plaintiffs’ attorneys, says econo-
mist Stanley V. Smlith, who devlsed the
term in a 1984 clvil rights case stemming
from a fatal shooting. Sherrod v. Berry, 628
F.8Supp. 159 (N.D. IlL).

Evolving Cencept

Defense bar leaders have their doubts
about hedonic damages, saying they can
lead to new blg damage awards and anoth-
er “Insurance crisis.” The lawyers dub the
theory “damages from Wonderland.”

The defense bar also questions Il juries
should hear speclfic dollar ranges for such
losses and ralses the lssue of where paln
and suffering or loas of consorilum end and
where — If at all — hedonic damages start.

Mr. Smith, a Chlcago-based economist®
with Corporate Financjal Group Ltd., says

Continued on page £4

The Enjoyment of Life:
How Much Is It Worth?

" Continued from page 1

it's stlll evolving.

“PThe concept of value of life has oc-
cupled a good deal of economic litera-
ture pver the last 26 years as
economlsts tried to grapple with the
problem of traditlonal measure," Mr.
Smith saya.

The Sherrod case marked the first
time that economic testimony was giv-
en on hedonle damages, he adds.
“That's the novel part.” The case, In
which more than half of the $1.8 mil-
llon damages were hedonlc, ended with
a $450,000 settlement after reversal on
unrelated grounds.

Dozens of Cases

There are now several dozen hedonlc
cages pending, two-thirds of them
wrongiul death cases, but the defense
has not yet embraced the theory. "I

Mr. Smith believes, for example, the
$8.75 milllon won last September by a
woman clalming Infertility from an in-
trauterine device might have been
much less had the theory of hedonic
damages been used. Kociemba v. @.D.
Searle & Co., 3-85-1589 (D. Mlnn.).

Using $3 milllon as the value of an
adult life the plaintiff's age, he saysthe
jury could have determined from ex-
pert testimony that the abllity lo de-
rlve pleasure from llfe was devalued 38
percent, so hedonle damages would
amount to $1 million, "I do not think
that the jury would award an amount
for Infertllity almost triple the value
that we place on life itself,”” he says.

The plalntiffs’ attorney in that case,
Michael V. Clireal of Minneapolls' Rob-

think by and large [defense nttorneys] .

are not the same kind of entrepreneur-
fal belngs that pleintiffs’ attorneys
are,” says Mr. Smilith,

He predicts they will use It, though.
While a potentlally powerful new
weapon for plaintiffs, Mr. Smith and
others acknowledge that the law can

o i
UNKNOWN: ATLA President.Elect
Russ M. Herman says he can't predict
whether a jury will accept the concept,

cut both ways In thel it may be used to
reduce damages.

“Using this concept may preclude
their getting a low award,"” says Mr,
Smith, “but it sure ensures against an
unreasonably high award, and whlle
they give up the downslde, they also
ensure ageinst the upside.”

The theory also has uses In cases
atlorneys might not normally bring —
such as smell losses by low wage earn-
ers or retirees. “In some cases, defen-
dants wlil be paylng more, In some
cases, less,”” adds Mr. Smith, “but im-
portantly, the awards wlll be far more
appropriale — a result we could all
live with,”
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ins, Kaplan, Mlller & Ciresl, disagrees
with Mr. Smith's analysls. “The dlffer-
ence is you don't start with [a] life
worth $3 mllllon depreclated down for
the value of rights lost," he snys, “so I
think that's the difference, the starting
polint...It might be of more use when

. you are talking In a mass tort area."

Likely to Expand

Mr, Herman of ATLA says It's hard
to predlct how a jury or court Is golng
to accept the damages in the future. He
agrees with Mr. Smith that “the law
cuts both ways.”

Although Defense Research Institute
Presldent Thomas M. Crisham con-
curs In part, he thinks using experts to
testity about hedonlc damages can
cause problems., "Even {f it's true —
and I questlon it It Is — I don't think &
Jury trlal comes down to hearing an
expert saylng this losa {s worth $1 mil-
llon and mine say It's worth $5," he
says, “How does that help the jury as.
sess the damage? Then it becomes a
pointiess exercise.”

Until March 18, such debate was
largely lmlted Lo wrongful death
cases, but with the personal Injury ver-
dlct it Is llkely to expand.

“The type of research and fact-find-
Ing that Smith uses amounta to some-
thing of a breakthrough,” says Merle
C. Bassett, who won $2.3 million In that
injury case — almost $1 mlllion In he-
donic damages, “But the concept of
loss of enJoyment of life...that's an ad-
vance," adds Mr. Baasett of Wood Riv-
er, Ill.'s Bassett Law Offlces.

The case Involved a 63-year-old
woman whose pap smear tested false
positive, prompting doctors to glve her
tull-dose radiatlon treatment, She later
tested negative, but that result was Ig-
nored, says Mr. Smith, who notes he
testified on loss of household services
and disabllity. Ferguson v, Vest, 87-1-
207 (3d Judiclal Cir., Madlson Cty.).

The economist determined past losn
of services and dlsability was worth
$136,000; the jury awarded $200,000. Fu-
ture dieability of §882,000 was accepted
by the jury. Also awarded were
$250,000 for past paln and suffering and
§$750,000 for fulure paln, plua $50,000 for
past medical expenses and $200,000 for
future medical costs. Hedonle dam-
ages lotaled $956,000. (See accompany-
Ing chart, Page 24.)

Says Mr. Bassett: "It I had not used
Smith, we would not have gotten the
same figures.”

But Mr, Crisham of Chicago's Hin-
shaw, Culbertson, Moelmann, Hoban &
Fuller, whose firm defended a doctor
In the case, says the verdlct Is to be
challenged in post-trial motions.
Larger Allorney Fees?

DRI, as part of {ts traditional educa-
tlonal role, tries to teach defense law-
yers how to prevent awards for
hedonlc damages, "If one gets o a re-
viewing court, we would flle an aml-
cus,” says Mr. Crlsham.

“The vice In doing what some plain-
tiffs’ lawyers and this expert are dolng
ls putting a speclfic dollar value on
varlous segments of pleasures of )ife,”
he says. The problem, he adds, is that
many states already allow for losses —
Hke loss of amell — to be compensated
under already accepted theories.

That Is OK, Mr. Crisham noles, but
he challenges a witness like Mr, 8mith,
saying such a loss la worth $5,000 a
year for a person with a 42-year life
expectancy, "I don't think hedonic
damages can be the subject of expert
testimony,” he says,

Perhaps the real reason for thelr
new-found popularity, he offers, is to
make more money for plalnt!if{s' attor-
neys. “Anything thal s used to In-
crease [damages] thereby Increases
the amount of money for the plaintitt
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Past disabllity and disfigurement...
Fulure disability and disfigurement

iedonic Damages in Ferguson

| Here Is a breakdown of damages awarded in Ferguson v. Vest, the first
injury case In which hedonic damages played a role:

$200,000

$882,000

..... $250,000

Past pain and suffering
Future pain and suffering

$750,000

$50,000

Past medical expenses
Future medical expenses.

$200,000

Total .covervieinn

........ $2,332,000

and plaintiffs' attorney,"” Mr. Crisham
says, 2

The detense attorney in Skerrod, Wil-
llam W. Kurnlk ol Arlington Heights,
IlL's Kurnlk, Cipolla, Stephenson &
Barasha Ltd., says plaintitfs' attorneya
advance the theory when they think
awards are golng to be small. “They
play on the emotlans of the jury. They
get a lot more money."

Mr. Kurnlk says case law goes
agalnst the concept of awarding dam-
ages for loss of Intanglble constitution-
al rights. “The purpose of damages 18
to compensate,” he says. "Hedonic
damages, In my estimation, goes well
beyond compensatlon and has no bear-
ing on compensation.”

Defense attorney James Morris 111
of Richmond, Va.'s Browder, Russell,
Morrls and Butcher calls the hedonlc
theory "damages from Wonderland"
because he finds it unreal, for example,
that a case involving a man who loved
hunting can wind up with awardsa for
loslng that specitic pleasure.

He finds it particularly offenslive In
death cases because, "You can never
put a price on a person for what they
gave up, It can'i be evaluated."

Next Wave

As with all theorles, examples of po-
tentlal extreme cases are almost end-
less, ranging trom the loss of pleasure
that was derlved by a golf fanatic to
that enjoyed by an antique enthusiast.

“Suppose & guy loved wine, women
and song and was a flnancial drain on
his family but {a jury] awarded his
family money because he could not do
It any more,"” says Mr. Morrls, who s
DRI's chalrman,

If economists such as Mr. Smlth are
allowed to glve numbers that are ac-
cepted Into evidence, Mr. Morris says,
then "why not allow the defense to
present statisties saying a white male
business executlve has [only] $80,000 In
life Insurance” and that's the limlt on
hls worth?

DRI's stalwart opposition, mean-
while, malntalns that although It's ear-
ly on In the life of hedonle value, the
{dea has merlt In both death and Injury
cases,

ATLA President-elect Mr. Herman
descrlbes Lthe concepl as the next wave

NEW: ABA Liiigatlon Sectlon Chalx-
man Judah Best calls hedonlc values a
‘very modern conslderallon.’

In progress on emotional damages that
would reasonably open a threshold al-
lowing jurles to fairly and reasonably
value such losses. "It is at thls stage
more Ltheoretical than practical in ap-
plicatlon,” he saya.

“What I belleve I8 there are a lot
more cases lltigated which claim these
types of damages,” says Mr. Herman,
“but the term 'hedonic' is not being
used to any great extent and untll
some tagline [is developed), it's llkely
the label will not catch on.”

He notes that for years, personal in-
Jury attorneys have challenged low-
limit recovery In death cases Involving
loss of life of minor children and pur-
sued elaims of adult children who are
not dependent upon a deceased parent.
In cases of college students killed, Mr.
Herman says parents never recover
emotlonally. “Their llife ls shriveled
like ralsing, There ls Inadequate com-
pensation in these cases.”

SesS ——  — ————— |
While a potentially new
weapon for plaintiffs,
lawyers concede that it
at times also can be used
to reduce some awards.

“The value of loss of lite 1a different
than the loss of relatlonshlp and enjoy-
ment of Hving," he adds. “It's as If
there must be economic loss for there
to be any substantlal loss of pleasure of
lite”

ABA to Study

While a fan of the concept, Mr, Her-
man has problems with the word “he-
donic" because It brings to mind
eplcureanism or pagan rites, A better
phrase, he adds, might be stmply “loss
of pleasure of life."”

Terminology aside, Mr. Smith Indl-
cates that upcoming presentatlons by
hlm before the ABA and Insurers on
hedonlc damages are proof It 1s gain-
Ing support.

For the ABA, the newness of the con-
cept led Its Litlgation Sectlon to put
Mr, S8mith on the program for its annu-
al convention In August, "That area of
testlmony 1a an interesting subject to
arguments on hoth stdes as to whether
it ought to be admissible,” says Brad
D, Brian of Los Angeles' Munger,
Tolles & Olson. “It's a lttle different
way of looking at a problem,..the kind
of thing on which reasonahble lawyers
can dlsagree.”

Litigation Section Chalrman Judah
Best of the Washington, D.C., office of
New York's Debevolse & Plimpton sug-
geated the program because the theory
Is new and made sense for the section,
""We regard the issue of hedonic value
as a very modern consideration in the
whole lssue of damages,” he says.

Not qulte 8o friendly 1s American Re-
Insurance Co,, which Is hosting a seml-
nar for Insurance clients featuring Mr,
Smith and defense altorney Barry
Muontgomery of Chlcago's Willlams &
Montgomery, Company spokesman
Blll Bdwards says the tople was cho-
sen because of interest when new
causes of actlons are Invented.

"The plaint{tfs’ bar does that all the
Uontinued on page 27
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Hedonic
Damages
On Rise

Continued from page 24

time,” he says, noting In such expan-
slons the plaintitfs’ attorneys have the
chance to discusa more and possibly
win more. “We elther roll over and
play dead or put up counter-
arguments,”

Despite some ups and downs in the
courtroom for the theory — such as the
recent New York Court of Appeals rul-
Ing thal refused to allow separate loss
of enjoyment of life dameges — Mr,
Smlith Is commltted to the theory.
McDougald v. Garber, 2.

“I'm for the concept,” he says. “{But}
I have great concern as to how this
method will be applied In court. If It's
mlisapplled or mlsunderstood, It won't
be a smooth transltion.”

According o the plaintiffs' attorney
In the Sherrod case, Douglas Rallo of

PROBLEMS: Defense lawyer Thomas
M. Crisham has trouble with having
experis (estify on hedonle damages.

Lake Forest, Ill'a 8emmelman & Ber-
tucel Ltd,, hedonic damages are here
to stay.

“It's been embraced In wrongful
death cases and In non-death cases,”
he says. “Juries and judges have
shown to be receptive to It and to fol-
low It In bringing back huge awards."

But Mr, Rallo points out, It really is
used {n only a minority of all personal
injury clalms. And he reminds the de-
fense bar that there are built-in protec-
tlons agalnst any excess. “One of the
bases for post-trlal motlona {s exces-
slve damages, If the judge agrees...he
has lhe authorlty and duty to reduce
[

"The Insurance industry should not
be complaining about hedonlec dam-
ages so long as we have that catch,” he
says.

Notlng that a maln defense argu-
ment ls that the theory is speculative,
Mr. Rallo adds, “We say you don't have
to prove it to the exact penny."

Among other defense arguments Mr.
Rallo scoffs at Is the one that says
wrongful death recovery ls provided
for by statutes In most states. “My an-
swer ls that wrongful death statutea
are mostly pretty broadly worded,” he
notes, adding that in Illinols the law
pertalns to “fair and Jjust"
compensation.”

Mr. Smith, on the other hand, even
partlally welcomes the critics, "I be-
lleve we got to the moon by [having]
protagonists and anlagonists," he says,
adding, “I would llke to see the antago-
nlats of the lssue step up and learn as
much as they can a0 it gets developed.”



