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Recoverability, proof and valuation in
personal injury, survival and wrongful
death actions in Wisconsin
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edonic damages,' a provocative phrase, is a

new label for an established concept, but it has

stired considerable controversy in the legal press.?

The term first was coined by an economist when

testifying in the section 1983 wrongful death case of Sherrod

v. Berry' as to the damages for the decedent’s *‘lost value of

life.”” More generally, however, it refers 1o damages for the

“‘loss of enjoyment of life”’ (LOEL), which are recoverable in

personal injury and survival actions often under the rubric of
*'pain and suffering.'™

The exact nature and recoverability of hedonic or LOEL

damages, therefore, turns on the cause of action involved.

Whether state or federal law governs the action also can affect

their recoverability. Perhaps the most current and hotly

debated issue with hedonic damages is the appropriateness of

using expert economic lestimeny to monetarily value them.

February 1991

The mathematical quantification of damages, which hereto-
fore were considered nonpecuniary or noneconomic® has the
legal community buzzing.®

Wisconsin case law has not addressed many of the key
issues surrounding hedonic or LOEL damages. Considering
that these damages conceivably could constitute a substantial
if not predominant portion of various jury awards, personal
injury attomneys should familiarize themselves with the issues
involved. This article broadly examines the issues of re-
coverability, proof and valuation in personal injury, survival
and wrongful death actions in Wisconsin.

Personal injury actions

Separateness of damage award. [n the majority of jurisdic-
tions, including Wisconsin. plaintiffs who are unable to en-
gage in the same activities after an injury as before may be
awarded damages for their **loss of capacity w enjoy life.” or
LOEL.” Animportant issue that divides the courts. however,
is whether an award for these damages can be made separate
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and apart from damages for *‘pain and suffering.”” In
other words, the issue is whether a separate verdict
question can be submitted to the jury.®

Numerous courts believe that LOEL is con-
ceptually distinct from pain and suffering and that
separate verdict questions do notlead ;
to jury confusion or a duplication of
damage awards.® LOEL refers to
what was taken away from the in-
jured plaintiff and may be proven
by objective evidence estab-
lishing the curtailment of any
of the plaintiff’s activities
(for example, recreational,
household, daily living).
Pain and suffering re-
fers to what was inflicted
on the plaintiff and is
proven by more subjective evi-
dence establishing the physical discom-
fort and mental anguish sensed by the plain-
tiff.'* These courts contend that the difference be-
tween LOEL and pain and suffering is a problem of
definition only, and carefully worded jury instrue-
tions can minimize any possibility of jury confusion
or duplication."" Separate awards should contribute
to greater accuracy, moreover, and facilitate judicial
review for excessiveness.!?

A large number of courts are against submit-
ting a separate verdict question on LOEL on grounds
that a duplication of damages might result.'> These
courts rationalize that LOEL is merely a subelement
of pain and suffering (or * pain, suffering and disabil -
ity’") because the two types of noneconomic dam-
ages generally consider the same evidentiary cir-
cumnstances.™ It is even contended that LOEL is
nothing more than the mental anguish component of
pain and suffering; an injured party who is unable to
engage in various activities is frustrated and grieves
over that fact."

Wisconsin courts have not clearly addressed

For other damage issues, see also The Law of
Damages in Wisconsin, a two-volume practice
handbook from State Bar CLE Books.
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the separateness issue. To be sure, trial practitioners
normally only submit verdict questions to the jury for
the determination of the plaintiff’s past and future
‘‘pain, suffering and disability.””'®* However, LOEL
was not always an element to be considered under the
rubric of pain, suffering and disability. Inearly cases,
juries were ciearly instructed to consider the plaintiff’s
LOEL apart from pain and suffering.'” Over
time, it appears that the two damage awards
. were lumped together and the term *‘dis-
¢ ability”’ inserted into the general cate-
gory of *‘pain and suffering.'’'* Although
some courts have tried to distinguish ‘*dis-
ability’” or “‘permanent injury’’ from LOEL,"
itis fair to say that these terms generally can be
equated in Wisconsin.® On that point it is es-
sential to note that Wisconsin courts have re-
quired varying degrees of proof for the more
subjective pain and suffering and objective disabil-
ity/permanent injury.?! Overall, there is clear legal
authority to support a separate award of LOEL dam-
ages if the courts were pressed to decide the issue.

Awareness/conscicusness requirement— An-
other key issue that divides the courts is whether
injured plaintiffs must be mentally aware of their
LOEL in order to recover damages. Plaintiffs who
become comatose or whose intelligence is reduced
greatly as a result of a brain-damaging injury usually
are unable to engage in their normal activities. To be
sure, all courts hold that plaintiffs must be conscious of
their pain and suffering before recovering those dam-
ages.?? The issue is whether LOEL damages stand in
a different position.

Following the lead of the English House of
Lords,?® several American courts have held that aware-
ness isan irrelevant consideration with LOEL.* While
plaintiffs who do not sense any physical or mental pain
and suffering obviously sustain no loss, the inability to
engage in pleasurable activitics is considered an objec-
tive loss that is not dependent on plaintiffs’ mental per-
ception.”® The goal of tort damages is to provide com-
pensation, and plaintiffs who lose part or all of their
senses have suffered a definite objective loss. Award-
ing LOEL damages to a comatose plaintiff accord-
ingly is not punitive.2® The utility of the damages to the
plaintiff furthermore is wholly irrelevant.”” For ex-
ample, a decedent’s estate commonly is entitled to
predeath pain and suffering damages in survival ac-
tions.?®

Conversely, other courts scale the amount of
LOEL damages according to the plaintiff's awareness
of the loss. *‘Some level of cognitive awareness™ is
required because damages must have a utility or mean-
ing to the injured party.?* These courts have reasoned
that LOEL damages do not provide consolation, ease
any burden or directly benefit a comatose plaintiff and
hence are deterrent or punitive in nature.*® Alterna-
tively, because LOEL is no more than a species of
mental anguish, a person who lacks awareness of any
diminished capacity to enjoy life has suffered no loss.'

Wiscensin courts have yet to tackle the aware-
ness issue with LOEL damages. Although Wisconsin,
like all other jurisdictions, requires conscious pain and
suffering as a prerequisite to recovering those dam-
ages,” that does not resolve the LOEL issue. The
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awareness and separateness issues obviously are tied
together. To the extent Wisconsin courts would con-
sider LOEL to be nothing more than mental anguish,
a plaintiff’s consciousness would be a relevant fac-
tor.’* Furthermore, while the utility argument has
found favor with the court in the analogous situation
of denying hedonic or LOEL damages in wrongful
death actions,* Wisconsin does allow for the recov-
ery of predeath pain and suffering damages in survival
actions®® where the injured party is dead and obvi-
ously has no utility with the money whatsoever.

Federal law distinctions. It should be noted
that personal injury actions based on federal statutes
such as the Federal Tort Claims Act (FTCA), Federal
Employers’ Liability Act (FELA) or section 1983
might require a different analysis. As to the issue of
separate LOEL damage awards, the applicable state
law might control.>® However, as to the awareness
issue a substantive federal standard might govern the
matter. Under the FTCA, for example, punitive dam-
ages are prohibited statutorily.¥ Several federal courts
faced with the awareness issue in an FTCA action
have denied or reduced LOEL damages, reasoning
that such an award as a matter of federal law would be
punitive and not compensatory.”® Other courts ex-
pressly have rejected the punitive argument and have
found a plaintiff’s awareness to be irrelevant under
the applicable state law,*

Survival actions
Statelaw. A decedent’s estate generally is allowed to
recover damages for predeath injuries in a statutory
survival action.*® Like wrongful death actions, sur-
vival actions are ‘‘creatures of the legislature’”; at
commeon law, all actions ceased with the death of the
plaintiff.*! The class of beneficiaries, types of actions
and nature and amount of damages allowed are all de-
fined statutorily.

Under Wisconsin’s survival statute,
Wis. Stat. section 895.01, a decedent’s
estate may recover in tort for ‘‘other
damage to the person.”’¥2 While &
the statutory language is ex- 48
tremely broad and really does
not place any limitation
““as to the nature of dam-
ages,”"® the courts only
have allowed for the
recovery of predeath dam-
ages.”” Postdeath pecuniary
or nonpecuniary losses, such as
future lost income and, most rele-
vantly, hedonic or loss of life damages,
are not recoverable by the decedent’s es-
tate.** Like most states, Wisconsin does allow
for the recovery of predeath conscious pain and
suffering.** Under this rubric, therefore, it would
appear that predeath LOEL damages would be recov-
erable’’* although **shortened life expectancy’’ dam-
ages have been excluded.*®* It further would appear
that the separateness and awareness issues would be
controlled by the same factors as in personal injury ac-
tions.

Federal law distinctions. Causes of action for
predeath injuries based on federal law such as section
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1983 orthe FTCA again may call for a different analy-
sis. In section 1983 survival actions based on the
wrongful death of a party, for example, the courts
generally have allowed the decedent’s estate to re-

It is apparent from the degree
of legal and economic interest
in this topic that presentation
of testimony on hedonic
damages in courts will
continue to expand.

cover both predeath LOEL and postdeath hedonic or
loss of life damages even though the latter were not
recoverable under the applicable state statute.*® In
Bellv. City of Milwaukee,* the Seventh Circuit Court
of Appeals specifically held that the denial of hedonic
damages to the decedent’s estate under Wisconsin’s
survival statute was in conflict with the deterrence
and compensation policies of section 19835 In
survival actions based on the FTCA, on the other
hand, it appears that the courts inconsistently would
hold that predeath LOEL damages are compensatory
and recoverable but that postdeath hedonic or loss of
life damages are punitive and nonrecoverable 2

Wrongful death actions
State law. Wrongful death actions also are ““crea-
tures of the legislature®’ and did not exist at common
law.5* The class of beneficiaries and type and amount
of damages allowed are defined statutorily. The ma-
jority of states do not allow either survivors or the de-
cedent’s estate to recover postdeath hedonic or loss of
life damages.™ Wisconsin has followed suit with our
courts surmising that hedonic damages were ex-
cluded under sections 895.03-.04 of the Wiscon-
sin Statutes because they would not have any
utility to the decedent. However, a mi-
nority of states expressty do allow for the
recovery of hedonic or loss of life
damages.*® In support of their recov-
ery the courts have cited the policy of
full compensation in tort law and infer-
entially have rejected any utility require-
ment.
Federal law distinctions. Wrongful death actions
premised on federal laws such as section 1983 or
the FTCA also might require a different analysis. In
section 1983 wrongful death actions, for example, the
courts generally have allowed the decedent's estate to
recover postdeath hedonic or loss of life damages
even though the applicable state law would not have
allowed it.*” In order to further the deterrence and
compensation policies of section 1983, state law has
had to give way.’® In wrongful death actions based on
the FTCA, on the other hand, the statutory ban on pu-
nitive damages might affect any potential recovery of
postdeath hedonic damages.*

{continued on page 56)
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(from page 19}

Proof and valuation

‘Lay testimony. Trial practitioners are
accustomed to proving hedonic/LOEL
damages in personal injury or survival
actions simply by presenting evidence
on the inability of the plaintiff to engage
in various activitics after the injury.®
Testimony from the plaintiffs themselves
or others close to them generally is util-
ized to demonstrate the effect of the
injury on a plaintiff’s lifestyle.’ " In
wrongful death actions where hedonic
damages are allowed, on the other hand,
the decedent obviously has sustained a
total and permanent LOEL and hence a
before/after analysis need only be made
if the loss of life is valued according to
its effects on the survivors.%

While lay testimony is submitted
to establish the extent of the plaintiff’s
LOEL, these witnesses are not allowed
to quantify or monetarily value the dam-
ages. The courts traditionally have only
allowed attorneys to suggest a lump sum
award for hedonic/LOEL damages to
the jury in closing argument.53 Regard-
ing the general category of pain, suffer-
ing and disability damages, ‘‘per diem’”
arguments are all(from
owed in federat courts® but not in Wis-
consin and many other state courts.5

Expert testimony. Courtroom
evidence about the loss of the value of
life can take several forms. Evidence
might be produced as to what it costs to
save the lives of specifically known
individuals trapped in life-threatening
situations; the costs of maintaining pris-
oners serving life sentences without
parole; the costs of maintaining hospital
patients who are irreversibly brain dead;
and even the costs of saving whales.
These latter estimates may have jury
appeal but are a subjective measure of
what we routinely are willing to pay to
save lives. They do not reflect the ordi-
nary process and price of living any
more than the price of a movie ($3 per
hour) reflects our enjoyment of life.
Economists could argue for the addi-
tional capacity to earn if a decedent were
faced with certain death as an alterna-
tive.

The most appropriate approach is
1o base the value of life on a wide body
of literature measuring the cost/benefit
of lifesaving reflected in, for example,
consumer purchases of lifesaving de-
vices, the value of life implied by the
risk premium paid for hazardous jobs or,
more controversially, the value of life
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implied by government regulations.* In
the main these surveys conclude that life
routinely is valued in the several million
dollar range.’

In wrongful death actions, these
life values must be reduced by lost earn-
ings and other factors to produce a net
hedonic value. The net value then can be
tailored to the specific individual in various
ways.® In personal injury and survival
actions, the diminishment of the capac-
ity toenjoy life can be quantified through
an interdisciplinary approach using a
psychosocial loss scale and an economic
valuation.® More research on this meth-
odology is forthcoming,.

~ Admissibility of expert testimony.
In Sherrod v. Berry, a section 1983
wrongful death case, expert testimony
on hedonic damages was allowed into
evidence for the first time because it was
neither irrelevant nor speculative but
rather ‘‘invaluable to the jury’” in deter-
mining the hedonic value of the dece-
dent’s lost life.™ In a more recent pub-
licized personal injury case that settled,
expert testimony similarly was intro-
duced to value a plaintiff’s LOEL dam-
ages.”" The *‘value of life"” model also
has been admitted to quantify the loss of
society and companionship.

There is no catalog of states where
testimony on hedonic damages has been
provided at the trial court level, but the
authors personally are aware that testi-
mony has been admitted in numerous
states including Alaska, California, Flor-
ida, Illinois, Indiana, Mississippi, Ohio
and Texas.”? Testimony currently is
pending in more than a dozen other
states. Further, in section 1983 actions,
such testimony was admitted in federal
courts in Illinois and Ohio. Counting
testimony by other economists, the list
may be longer.

While no appellate court has ruled
against the admissibility of such testi-
mony, triaf courts in some states, includ-
ing Wisconsin, Missouri and Michigan,
have not allowed it. The arguments
againstits introduction into evidence are
that it is irrelevant,” speculative,™ an
improper mathematical computation,’
or an intrusion onthe jury’s discretion to
calculate pain, suffering and disability
damages.™ The countervailing argu-
ments in favor of its introduction, how-
ever, are that it is evidence that is indeed
relevant,”” nonspeculative,” and well
accepted in the field and will assist the
trier of fact.” Moreover, it has been
argued that hedonic valuation can re-
duce the variability of awards and thus
fundamentally be fairer 10 both defen-
dants and plaintiffs at trial.®

Conclusion

It is apparent from the degree of legal
and economic interest in this topic that
presentation of testimony on hedonic
damages in courts will continue to ex-
pand. To the extent that significant
social issues are raised by the new ap-
proach to quantification, state legisla-
tures may take an interest in more pre-
cisely delineating intangible elements
of damage and rights to recoverability in
wrongful death, survival and personal
injury actions.
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United States, 830 F.2d 831, 836 (8th Cir. 1987)
(issue of “*how 1o value pain and suffering’’ has
nothing to do with punitive damages in FTCA
actions).

“See, ¢.g., Nussbaum v. Gibstein, 73 N.Y.2d 912,
536 N.E.2d 618, 539 N.Y.5.2d 289, 290 (1989).
See generally Law of Damages in Wisconsin Ch.
16 (1989).

AiSee Baker v. Bolion (1808) 1 Camp. 493, 170 Eng.
Rep. 1033, See also Woodward v. Chicago &
N.W. Rys. Co., 23 Wis. 400, 405-06 (1868).

it is interesting to note that personal torts did not
survive under Wisconsin's original survival
statute. See, e.g., Randail v. Northwestern Tel.
Co., 54 Wis. 140, 149-50, 11 N.W. 419 (1882).

5ee Wangen v. Ford Motor Co., 91 Wis. 2d 260,
310, 294 N.W.2d 437 (1980).

“See, e.g., Tidmarshv. Chicago, M. & 5t.P.R. Co.,
149 Wis. 590, 598-99, 136 N.W. 337 (1912);
Nemecek v. Filer and Stowell Co., 126 Wis. 71,
72, 105 N.W. 225 (1905).

4See Weiss v. Regent Properties Led., 118 Wis. 2d
225,233, 346 N.W.2d 766 (1984); Prunty v. Sch-
wantes, 40 Wis. 2d 418, 424, 162 N.W.2d 34
(1968); see also Bell v. City of Milwaukee, 746
F.2d1205, 1235-36 (7th Cir. 1984),

“See, e.g., Klawes v. Firestone Tire & Rubber Co.,
572F. Supp. 116, 119-20(E.D. Wis. 1983); Blais-
dell v. Allstate Ins. Co., 1 Wis. 2d 19, 24-26, 82
N.W.2d 86 (1957). The statutory schemes in
some jurisdictions, however, apparently do not
allow for the recovery of pain and suffering or
noneconomic damages in survival actions. See
Guytonv. Phillips, 532 F. Supp. 1154, 1164 (N.D.
Cal. 1981), aff' d, 606 F.2d 248 (Sth Cir, 1979).
See generally S. Speizer, Recovery for Wrongful
Death § 14.8 (2d ed. 1975).

YCf. Wis. 1. 1855, See generally Minzer, Nates,
Kimball, Axelrod and Goldstein, Damages in
TortActions § 8.03,8-22 (1984). LOEL damages
typically would be sustained over a very short
time period in survival actions, however, See
Sterner v. Wesley College Inc., 747 F. Supp. 263,
273 (Del. 1990).

“See Downie v. United States Lines Co., 359 F.2d
344 (3d Cir. 1966); 22 Am. Jur. 2d Damages §
276 {1988). Even the English, who historically
awarded *‘loss of cxpectation of life'’ damages,
have now statutorily abolished the award in both
survival and wrongful death actions. See Ad-
ministration of Justice Act 1982, discussed in 13
Halsbury's Statutes 542 (4th ed. 1985).

“‘See, e.g., Bass by Lewis v. Wallenstein, 769 F.2d
1173, 118990 (7th Cir. 1985); Davis v. City of
Eliensburg, 651 F. Supp. 1248, 1253-57 (E.D.
Wash. 1987), affd. 869 F.2d 1230 (9ih Cir.
1989); Guyton v. Phillips, 532 F. Supp. 1154,
1i64-68 (N.D. Cal. 1981), aff d, 606 F.2d 248
(9th Cir. 1979).

3746 F.2d 1205 (7th Cir. 1984).

Sd. at 1235-40. It should be noted that postdeath
hedonic damages obviously were awarded sepa-
rately from any predeath pain and suffering and
not dependent on any awareness, COnsciousness
or utility requirements.

$3Compare Berger v. Winter Sportswear Inc., 394 F.
Supp. 1110, 1115 (S.D. N.Y. 1975) (predeath
pain and suffering damages are not punitive
under FTCA) with D'Ambra v. United Siates,
481 F.2d 14, 16-20 (Ist Cir. 1973), cert. denied,
414 U.S. 1075 (1973} (Rhode Island survivor-
type wrongful death act which looks at economic
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loss to decedent is punitive under FTCA).

33 appears that most states pattemed their wrong-
ful death statutes after Lord Campbeil’s Act
passed by the English legislature in 1846. See
generally Brown v. Chicago & NW.R. Co., 102
Wis. 137, 77 N.W. 748 (1899); Minzer et al.,
Damages in Tort Actions § 8.03 (1984).

MSee, e.p., Willinger v. Mercy Catholic Med. Cir.,
3193 A.2d 1188, 1190-91 (Pa. 1978). See also
Goldstein, Hedonic Damages: Awards for Loss
of Life and its Pleasures, 30 For the Defense 6
(Nov. 1988); Note, Wrongfu! Death Damages in
Califernia: On the Brink of Full Compensation,
24 5.D.L.Rev. 1003, 1019-21 (1987). Indiscuss-
ing the recoverability of such damages, it should
be noted that some courts use other terms such as
“fusll value of the plaintiff,” *‘loss of amenities’’
or “‘loss of expectation of life."

$5See, e.g., Bell v. City of Milwaukee, 746 F.2d
1205, 1235-40 (7th Cir. 1984); Prunty v. Schwan-
tes, 40 Wis. 2d 418, 424, 162 N.W.2d 34 (1968).

6See, e.g., Katsetos (Estare of Katsetos) v. Nolan,
170 Conn. 637, 368 A.2d 172, 183 (1976}
McQurter v. City of Atlanta, 572 F. Supp. 1401,
1421-22 (N.D. Ga. 1983); of McGowan v. Estate
of Wright, 524 So. 2d 308, 312 (Miss. 1988) (J.
Robertson, dissenting from denial of petition for
rehearing).

S1See Graham v, Sauk Prairie Police Comm'n, 915
F.2d 1985, 1104-06 (7th Cir. 1990). See also
Gilmerev. City of Atlanta, 864 F.2d 734 (1 1th Cir.
1989); Davis v. City of Ellensburg, 651 F. Supp.
1248 (E.D. Wash. 1987), aff'd, 869 F.2d 1230
(9th Cir. 1989). See generally Murrary, Hedonic
Damages: Properly A Factor within Pain and
Suffering under 42 U.S.C. Section 1983, 10N.IlL.
U. L. Rev. 37 (1989).

#See, e.g., Strandel v. Jackson County, 634 F.
Supp. 824, 832 (5.D. I1l. 1986), modified, 648 F.
Supp, 126 (S.D. IIl. 1986). See generally Note,
Hedonic Damages in Section 1983 Actions: A
Remedy for the Unconstitutional Deprivation of
Life, Wash. & Lec L., Rev. 321 (1987).

#Various federal courts have characterized state
wrongful death statutes as punitive to the extent
that damages are determined according to the
*‘Jost value of life’” or '‘economic loss™ 10 the
decedent. See D'Ambra v, United States, 481
F.2d 14, 16-20 (Ist Cir. 1973), cert. denied. 414
U.S. 1075 (1973); Hartz v. United States, 415
F.2d 259, 263-64 (5th Cir. 1969); see also Note,
Defining Punitive Damages under the Federal
Tort Claims Act, 53 U.Cin. L. Rev, 251 (1984). In
that event, the provisions of the FTCA allow for
the recovery of **actual or compensatory’’ dam-
agestothe beneficiaries. See28U.S.C A, §2674;
35 Am. Jur. 2d F.T.C.A. at § 105; Hoyt v. United
States, 286 F.2d 356, 358 (5th Cir. 1961).

Other courts reject such a narrow view of
punitive damages, however, and do not look at
the direct or out-of-pocket losses of living
beneficiaries. See Kalavity v. United States, 584
F.2d 809, 810-11 (6th Cir. 1978); Annotation,
Measure of Damages for Wrongful Death of
Child under Federal Tort Claims Acr, 25 ALR.
Fed. 179, at§ 5 (1975 & 1989 Supp.) (citing cases
allowing for recovery of prospective eamings by
decedent’sestate). See generally Lewin, The Tail
Wags the Dog: Judicial Misinterpretation of the
Punitive Damages Ban in the Federal Tort
Claims Act, 27 Wm. & Mary L. Rev, 245 (1986).

%See Ballard V. Lumberman’s Mut. Cas. Co., 33
Wis. 2d601,610-12, 148 N.W.2d 65(1967); Wis.
J.L 4750, 17S0A. Because the injured plaintiff”s
ability o engage in activities frequently is dimin-
ished because of pain, proof of physical and
mental pain and suffering often is presented at the
same lime. See Davis v. Allstate Ins. Co., 55 Wis.
2d 56, 58-59, 197 N.W.2d 734 (1972); Kincan-
non v. National Indem. Co.. 5 Wis 2d 231, 234-

36, 92 N.W.2d 884 (1958).

“See Law of Damages in Wisconsin T-10 (1989).

“See McQurter v. City of Atlanta, 572 F. Supp.
1401, 1421-22 (N.D. Ga. 1983); Minzer, er al.,
Damages in Tort Actions, § 8.03 (1984).

838ee Ghiardi, Personal Infury Damages in Wiscon.
5in79-81 (1964). Some commentators, however,
have criticized attomneys’' use of ‘‘naive
formula{s]"* such as arguing that **pain and suf-
fering losses are two- or three-times carnings
loss,"" See Berla, Brookshire and Smith, Hedonic
Damages and Personal fnjury: A Conceptual Ap-
proach, 3(1} 1. Forensic Econ. 1-8 (1990).

SSee, e.g., Waldron v. Hardwick, 406 F.2d 86, 89
(7th Cir. 1969).

Cee,e.g. Affettv. Milwaukee & S.T.Corp., 11 Wis.
24 604, 612-14, 106 N.W.2d 274 (1960). See
generally T. Warshafsky, Trial Handbook for
Wisconsin Lawyers, § 400 (1981).

$5pe Fisher, Chestnut and Violette, The Value of
Reducing Risks of Death: A Note on New Evi-
dence, 8 1. Pol'y Analysis and Mgmt. 87, 88-100
(1989).

§752¢ Smith, Hedonic Damages in Wrongful Death
Cases, 74 A.B.A, ). 70-73 (Sept. 1988).

$See M. Brookshire and 5. Smith, EconoemiciHe-
donic Damages: A Practice Manual for Plaintiff
and Defense Attorneys, ch..9, Anderson Publ.
Co., Cincinnati, Ohio (1990).

“35ee Berla, Brookshire and Smith, Hedonic Dam-
ages and Personal Injury: A Conceptual Ap-
proach, 3(1) J. Forensic Econ. 1-8 (1990).

629 F. Supp. 159 (N.D. IL1. 1985), aff d, 827 F.2d
195, 206 (7th Cir. 1987), vacated, 835 F.2d 1222
(7th Cir. 1987), rev'd on other grounds, 856 F.2d
802 (7th Cir. 1988) {en banc). It should be noted
that while the Seventh Circuit's first decision was
vacated, on rchearing the court sitting en banc
specifically left standing its ruling on the admis-
sibility of expert testimony. See Sherrod, 836
F.2d at 807.

YSee Ferguson v. Vest, 87-L-207 (3d Jud. Cir,,
Madison City, 1IL.), discussed in Marcotte, Lost
Pleasure Suit, 76 A.B.A. 1. 30 (April 1990). See
also Smith, The Hedonic Value of Life: Economic
Expert Witness Testimony in Injury and Wrongful
Death, Expert Evid. Rep. 4 (Sept. 1989).

"2See Smith, Hedonic Damages in the Courtroom
Setting: A Bridge over Troubled Waters, 3(3} 1.
Forensic Econ. (1990) (forthcoming).

"See Gillen & Olson, Economic and Legal De-
Jenses Against Claims for Hedonic Damages, 33
For the Defense 18 (Jan_ 1991); Miller, The Price
of Life, 8 Reader 9, The Chicago Reader Inc.
(Sept. 22, 1989).

™See Staller, Placing a Value on the Enjoyment of
Life, 31 For the Defense 8, 9-10 (June 1989).

“See Affert v. Milwaukee & S.T. Corp.. 11 Wis. 2d
604, 612-15, 106 N.W.2d 274 (1960).

"®See Helleckson v. Loiselle, 87 Wis. 2d 423, 430,
155 N.W.2d 45 (1967). See generally Olson, De-
fense Considerations in Defeating Claims for
Hedonic Damages, Expent Evid. Rep. 32 (Oct.
1989).

MSee Wis. Stat, § 904.0t; Sherrod. 629 F. Supp. at
162 (N.D. NI. 1985).

"8$ee Sherrod, 629 F. Supp. at 164: Essock v. Maw-
hinney, 3 Wis. 2d 258, 270, 88 N.W.2d 659
(1958) (“*rule against recovery of ‘speculative
damages' is generally directed against uncer-
tainty as to cause rather than uncertainty as to
measure or extent’’).

See Wis. Stat. §§ 907.02, 907.03; Miller, Willing-
ness 10 Pay Comes of Age: Will the Sysiem Sur-
vive?, 83 Nw, U.L. Rev, 876, 879 (1989).

"See Bovbjerg, Sloan and Blumstein, Valuing Life
and Limb in Tort: Scheduling *Pain and Suffer-
ing."” 83 Nw. U.L. Rev. 908, 924 {1989). n
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