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Life Values:
easuring
the Loss

of Enjoyment

of Life

or many decades, damages for
the ioss of enjoyment of life
have been argued before juries
in most jurisdictions, in both
personal injury and wrongful death
cases. However, it was not until the
last ten years that claims for such dam-
ages have been supported by the tes-
timony of economists who provide
objective information on the loss of
enjoyment of life, or hedonic damages.
In the absence of such testimony, ju-
ries rely on ad hoc methods to award
widely varying amounts for similar in-
juries. Indeed, much of the sentiment
for tort reform has been stimulated by
the rare but newsworthy “runaway”
verdict for intangible damages. The
hedonic-valuation approach can re-
duce the unpredictable and highly
variable nature of jury awards without
necessarily raising the amount of the
average award.
Over the past three decades, the
value-of-life literature in economics has
developed to the paint where it can

provide useful guidance to jurors in the
valuation process. This evidentiary ap-
proach to measuring the loss of enjoy-
ment of life, which I first developed
and called “hedonic damages” in 1983,
uses an average of the many estimates
of the value of life published in the
economic literature. The hedonic value
is that value which we place on our
future life experience, separate and
apart from the value we place on our
labor in the marketplace and in pro-
viding household services, which is the
human-capital value.

Whaie-life values are established us-
ing a willingness-to-pay approach that
measures the costs of investing in
safety equipment, of safer consumer
behavior, and of inducements pro-
vided to workers who undertake risk
in the workplace. The hedonic value is
thus the whole-life value less the hu-
man-capital value. Although not all
measurement issues have been fully
resolved, those that remain are no more
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acute than in most other areas of fo-
rensic economics.

Use in courts

The theory of hedonic damages,
which compensate for the loss of en-
joyment of life, “has moved quietly,
case by case, into the mainstream of
modem tort law,” according to a for-
mer editor and publisher of the ABA
Journal.* A majority of state and fed-
eral courts have ruled that the loss of
enjoyment of life is a separate element
of damages, while a minority of courts
have ruled that it is a factor in pain
and suffering.?

In a landmark ruling in Molzof v.
United States,? Justice Clarence Thomas
wrote the majority opinion allowing for
the loss of enjoyment of life in dam-
ages under the Federal Tort Claims Act
(FTCA), which does not allow punitive
damages against the federal govern-
ment. Molzof struck down the FTCA’s
definition of punitive damages as any
damages that go beyond compensat-
ing for actual iary loss, The case
reversed decisions in the First, Fourth,
Fifth, Seventh, and Ninth U.S. Circuit
Courts of Appeals that had limited
damages in the FTCA to actual pecu-
niary loss. Remarkably, Moizof over-
turned Flannery v. United States,* which
held that in an FTCA case, the victim
must be aware of the loss in order for
the damages to apply; otherwise the
damages would be punitive instead of
compensatory.

Decedents’ recovery. Only a mi-
nority of states now allow decedents
to recover for the loss of enjoyment of
their lives, although courts are contin-
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uing to expand these rights. Jurisdic-
tions where recovery is allowed include
Connecticut, Georgia, Hawaii, Idaho,
and Mississippi, and U.S. District
Courts in the Second, Seventh, and
Ninth Circuits.

The original wrongful death case, in
which [ first presented testimony, was
Sherrod v. Berry,®* a U.S. Code 42, § 1983,
civil rights case in 1985. In a Georgia
case, Wood v. APAC-Georgia Inc..® a jury
awarded $250,000 for the loss of life’s
pleasures in the death of a three-year-
old. The court allowed the jury to hear
my expert testimony as an economist
quantifying this loss. In a Hawaii case,
Conrad et al. v. Lamb ef al.” a judge
awarded damages to the decedent for
his loss of enjoyment of life also on
the basis of my analysis as an eco-
nomic expert. In Fliger v. Horton®
which later settled, the court ruled in
a pretrial motion that “one of the dam-
ages which is just under all circum-
stances is hedonic damages.”

[n Jones v. Shaffer,® a wrongful death
case, Mississippi Supreme Court Justice
Robertson stated in a concurring opin-
ion that an earlier interpretation of
Mississip‘pi Code Annotated § 11-7-13
allowed tor the recovery of the loss of
the value of living in a wrongful death
suit.'? In Stang v, Hertz," the Supreme
Court of New Mexico ruled that losses
are not limited to pecuniary losses, that
damages are recoverable by proof of
the worth of the life of the decedent,
and that one purpose of the wrongful
death act is to make negligence that
causes death costly to the wrongdoer.

Expert economic testimony. Al-
though courts are routinely allowing
for damages for loss of enjoyment of
life, the admissibility of expert eco-
nomic testimony remains generally a
matter of the judge’s discretion. In
many courts, expert economic testi-
mony has been admitted under Fed-
eral Rules of Evidence 702 and 703.
Such testimony is increasingly com-
mon in personal injury cases. [ first
presented testimony in a personal in-
jury case in Ferguson v. Vest ef al.'? in
1989."* Note, however, that some

couris require the victim to be cogni-
tively aware of the loss in order to re-
cover.

To date, expert economic teshimony
has been allowed or presented in state
courts in many states, including Alaska,
Arizona, California, Florida, Georgia,
Hawaii, [llinois, Indiana, Louisiana,
Mississippi, North Dakota, Ohio,
Pennsylvania, Tennessee, Texas, South
Dakota, West Virginia, and Wisconsin,
and in federal courts in the Second,
Seventh, and Ninth Circuits. Be aware
that the admission of economic testi-
mony in a case offers no indication of
the outcome—even judges in the same
jurisdiction have reached opposite
conclusions when presented with sim- -
ilar facts.

The expert and the jury. An econ-
omist familiar with studies in this area
can make an important contribution by
assisting a jury to determine both the
range of values and how that range is
applicable to the case at hand. Jurors
can integrate the expert’s evidence with
their own moral, social, philosophical,
and spiritual values to arrive at an ap-
propriate conclusion.

Jurers must weigh the importance of
the evidence that the defendants and
plaintiffs present with respect to the
quality of life of the individual con-
cerned, the specific circumstances in
the life-of the victim, and her or his
ability to enjoy life. An economist can
present a probable range of the value
of life, but only the jury can take all
the information into account to decide
where in that range a given individual
falls. No single study can give the ex-
act value of life; however, the prepon-
derance of studies, showing results
falling in the $1.5 million to $3 million
range, should be viewed as evidence
of a consensus as to where to begin.

Methodology
Wrongful death. My estimate of the
value of life is based on many eco-
nomic assessments published in the
peer-reviewed literature over the past
several decades.'* Ted R. Miller esti-
mated a whole-life mean of $2.2 mil-




lion and a hedonic value annualized at
$55,000 per year in 1988 after-tax dol-
lars, based on a review of some sixty-
seven published estimates." In late
1987, [ had estimated an average an-
nualized hedonic value to be $60,000
in 1988 pre-tax dollars.

Economists must adjust for factors
that influence life expectancy—such
as age, race, and gender—in applying
hedonic value to a particular case. Say,
for example, that a 55-year-old white
fernale has been killed, so that all of
her enjoyment or value of life has been
lost. Her remaining lifeéxpectancy
would have been approximately twenty-
seven years. The present value of
$60,000 per year for twenty-seven
years (using a real growth rate of 0.65
percent above the annual rate of infla-
tion and a real discount rate of 1.8 per-
cent, or a net discount rate of 1.15
percent)-is approximately $1,400,000
in 1988 pre-tax dollars.

To estimate hedonic value, an esti-
mate of the human-capital value of a
life must first be made. Economists
should be generous in the methodol-
ogy used to subtract human-capital
costs from whole-life costs in order to
arrive at a conservative estimate for the
enjoyment of life. They should main-
tain consistent assumptions about tax-
ation and the age, race, and gender
characteristics of a_statistical person,
which will then be adjusted to take
into account the particularities of an
individual case.

There are several possible ap-
proaches that can be used to arrive at
an estimate of hedonic value. In one
example, GNP per capita in 1988 was
approximately $20,000. To this amount
we add the value of household ser-
vices, which is estimated to be on the
order of perhaps as much as twenty-
five percent of GNP. A simple average
of worklife expectancies of 31-year-old
males and females is approximately
twenty-five years. To be very gener-
ous, one might take 1.5 times the pres-
ent value of GNP per capita, assuming
a twenty-five-year worklife for the
statistically average 31-year-old and

using a 1.15 percent discount rate. This
produces a human-capital value of ap-
proximately $800,000. This value can
then be subtracted from an appropri-
ate measure of the whole-life costs to
arrive at the hedonic value for a sta-
tistically average person.

The process of valuing lost earnings
is similar to the hedonic-valuation
process. Once an eamings base has
been selected, all that remains are ad-
justments for age, race, and gender—
factors that influence worklife expec-
tancy—and the selection of an appro-
priate growth and discount rate over a
worklife. To estimate lost eamings
when a child is killed, it is common to
select an earnings base from govern-
ment tables for a broadly defined
group—high school graduates, for ex-
ample. This géneral process, readily
accepted in courts of law, is no more
nor less individualized than the pro-
cess for valuing a life.'s

Personal injury. The value-of-life
literature is also useful in measuring
the loss of enjoyment of life due to
injury. It helps to calculate the de-
crease in the value or enjoyment of life
that one would ordinarily have been
able to look forward to experiencing.
This decrease is separate and apart
from palrab!e pain and the conse-
quent suffering that may accompany
the injury, such as fear, worry, mental

disturbances, or humiliation.

The loss of enjoyment of life in non-
fatal injury cases is based on the total
hedonic value of life and the percent-
age of global functional impairment.
The process of valuing the loss involves
an interdisciplinary approach that in-
cludes the assessment of a psychologist
or psychiatrist and is based on a scale
of global functioning such as that found
in the Diagnostic and Statistical Manual
published by the American Psychiatric
Assodation."” Miller describes an es-
sentially similar process.'®

A psychologist (or psychiatrist or
other mental health professional)
measures the percentage of reduction
in the capacity to function and expe-
rience life as a whole individual. The
claimant’s reduced capacity to func-
tion in all areas of life is evaluated by
examining the impact of the injury on
occupational functioning, social and
leisure activities, daily practical living,
and the claimant’s emotional state. This
impact may vary from the time of the
incident to the end of life expectancy,
being more severe at the time of injury
and perhaps declining as the injured
person recovers and compensates; or
it may get worse as the medical con-
sequences are aggravated by the nat-
ural physical deterioration of aging.

A vocational rehabilitation expert

.~ (Continued on page 62)
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New From TIPS: On Tape
HEDONIC DAMAGES

Can economic analysis quantify
hedonic damages resulting from
wrongful death? The debate rages
on. o :
If you handte wrongful death
cases, or may-do 8o in the fature,
the new TIPS: On Tape video on
hedonic damages is an essential
addition to your library. In a mock-
trial format, the video allows you
to observe the direct and cross ex-
amination of two opposing eco-
nomic expert witnesses, Stan V.
Smith and Thomas R. Ireland.

The complete program consists
of two VHS videotapes and writ-
ten materials, which are packaged
together in a dust-proof and dur-
able album.

Many states grant CLE credits
for video self-study or group study
at the office. Cheéck with your CLE
accrediting agency for details.

Running time is 2 hours, 59
minutes. Price: $175; for TIPS
members, $125; for TIPS/YLD-
members, $95.T6 order; phone the
ABA Order Fulfillment Depart-
ment at 312/988-5555 or fax in
your request to 312/988-5568.
(PC5190138 A40-92)

estimates the percentage of impair-
ment, due to injury, of the capacity to
earn a wage. A rehabilitation assess-
ment might conclude that a person’s
hourly eaming capacity has fallen by
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twenty-five percent, for example, due
to certain physical disabilities. The tes-
timony of an economist who applied
this estimate to the pre-injury earning
capacity would routinely be admitted
into court.

Different people may react differ-
ently to identical injuries. Consider the
difference in the loss of enjoyment of
life resulting from the amputation of
the tip of a little finger for a 21-year-
old concert pianist as opposed to a 21-
year-old economist. Further, an im-
pairment such as the loss of eyesight
may lead to similar estimates for the
loss of enjoyment of life but may be
accompanied by different degrees of
pain and suffering. A person who loses
sight through the negligent slip of a
scalpel may suffer no palpable painand
suftering, whereas a person who loses
sight as a result of a gunshot wound
may suffer substantial initial and sub-
sequent pain and suffering. Notably,
the loss of the capacity to engage in
life’s ordinary yet challenging experi-
ences is not a direct consequence of the
degree of physical incapacity nor of the
degree of pain, suffering, and mental
anguish.

Some ratings and standards mea-
suring the percentage of functional
disability have been suggested.'® There
are numerous assessment protocols.
Ultimately, the percentage estimate of
the loss of the quality or enjoyment of
life is the psychologist's own, based on
his or her training, background, ex-
perience, and judgment. Once the per-
centage of loss has been determined,
that reduction can be applied against
the full hedonic value of life to arrive
at a partial loss estimate.?®

Let's assume, using the earlier ex-
ample, that the 55-year-old female had
not died, but had been seriously in-
jured. Further assume that a psychol-
ogist rates her as having a forty percent
loss of enjoyment of life. The losses
would be approximately forty percent
of her total hedonic value, or $640,000.

Conclusion
Routine admission of economic tes-
timony on the value of life in personal

injury and wrongful death cases is long
overdue. Many years ago, the services
of a housewife were deemed too in-
tangible and speculative to value in
court. Now, economic testimony as to
this value is routinely provided, and
its conceptual validity is very rarely
questioned.

Testimony on the value of life is be-
coming increasingly common. The ra-
pidity with which such testimony has
been accepted is an indication that it
is an idea whose time has come. This
testimony does not invade the prov-
ince of a jury. It is meant to serve as
an aid, a tool, and a guide; it does not
dictate a result. In the final analysis,
jurors will take into account much more
than the words of an economist or of
any expert. By withholding from juries
the enlightening evidence of the value
of life, we may risk unduly rewarding
some plaintiffs and impoverishing
some defendants. We also risk subsi-
dizing tortfeasors and depriving vic-
tims of fair compensation. This is not
a hallmark of justice.

Testimony on hedonic damages can
produce more consistent and rational
jury verdicts.?* It can reduce the wide
variability of awards that contributes
to the current win/lose lottery effect
of personal injury lawsuits. More con-
sistent verdicts will encourage settle-
ments rather than trials and thereby
will reduee litigation and insurance
costs. These are results we could all -
live with. O
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