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According to the laws of many
states, your life isn’t worth a “plug
nickel” if you no longer work for a
living. So, if you are injured or killed
and have lost all your future enjoy-
ment of life, but have no lost income,
you or your survivors; stand little
chance of collecting anything for the
value of your life. Fortunately, most
states allow for the partial loss of
enjoyment of life in injury cases. The
field of economics has much to say
about how to value this loss.

Most people believe that the real
reason we are alive is not only to
work, at home or in the marketplace,
but also to experience the full value of
the gift of life. In death cases, this car-
ries little weight in most states
because their laws are set up mainly
to compensate survivors for lost
wages only.

Most states, however, do allow
injury victims to recover for the lost
pleasure of life, and most states do not
require cognitive awareness on the
part of the victim. Recently, in Molzof
v. United States, 112 S.Ct. 711

(1992), a Federal Tort Claims Act
case, the U.S. Supreme Court unani-
mously ruled that cognitive awareness
is no longer required in order for dam-
ages to be claimed against the U.S.
Government. In a few states, however,
you can recover only if you are aware
of the loss you have experienced from
an injury. If you are in a permanent
coma, you or your Survivors are enti-
tled to nothing. In these states, such as
New York, it is thus “cheaper to kill
than to maim.”

The loss of enjoyment of life is a
separate element of damages in the
majority of states. In a number of
states, it is a part of pain and suffering.
In Packard v. Whitten, (Me. 1971) 274
A.2d 169, the court upheld an award
for Spain and discomfort” based on an
injury which left the plaintiff ‘little
ability for the enjoyment of life.”
From an economic point of view,
where these damages fit on a jury
form does not affect their calculation.

Legal views on this issuc of loss of
enjoyment of life are beginning to
change, in part because of an econom-

ic model which T introduced in 1984
that places a dollar figure on the
hedonic value of life - the pleasure or
satisfaction we get from living, New
Mexico, for example, now allows for
the loss of the value of life in death
cases as well as in injury cases. My
model of the value of life, and its
implications, have stirred consider-
able controversy. Since I first present-
ed the concept, dozens of articles
have appeared in law reviews, legal
and economic journals, and a handful
of books have been published on the
topic. In some twenty states so far,
both in injury and death cases, judges
have permitted me to testify and thus
educate juries as to economic evi-
dence on the hedonic value of life. In
most of these cases, juries are con-
cluding that the value of life itself is
quite significant; in many cases, as
you might expect, awards have been
in excess of a million dollars.

Over the past decade, plaintiff
attorneys have began to sce that in
cases where there use little or no lost
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income, such as for very young or
retired people, testimony on hedonic
damages can have a very powerful
effect. More recently, defense attor-
neys have recognized that in cases
where the juries are likely to be over-
ly sympathetic to the victim, defense
testimony on hedonic damages can
help argue against sky-high claims for
losses, thus preventing runaway ver-
dicts. Through such testimony,
awards may become more pre-
dictable, leading to more settlements,
less litigation, and hence lower insur-
ance premiums. Appropriate and rea-
soned jury awards often resuit from
such expert witness testimony.

Before economic testimony on the
loss of enjoyment of life was avail-
able, the value of a workaholic, based
primarily on wages, would be greater
than the value of a person who led a
more balanced life, and who may
have thus contributed more signifi-
cantly to the community. Similarly, a
working mother would receive greater
compensation than a mother who
chose to work full time in the home
and/or in volunteer settings. The testi-
mony on the loss of enjoyment of life
now gives juries a way to properly
evaluate the non-monetary value of
life.

1 use the term “hedonic value” to
refer to that part of life’s worth which
is separate from the financial value
such as lost earnings. In death cases,
the loss is total. The concept of hedo-
nic value is used in injury cases to
measure the diminution of the value
of life as a consequence of trauma,
separate from the palpable pain and
suffering of the trauma itself. Courts
are increasingly recognizing the dis-
tinction between experiencing the
pain and suffering of the incident
itself, and the subsequent suffering
from a disability caused by an injury.
If you lose a leg you may not only
lose your job, but your self-esteem,
your ability to perform many personal
care functions, and much of your
social and leisure potential.

Since 1985 when 1 first presented
expert economic testimony on hedo-
nic damages in the wrongful death
case of Sherrod v. Berry, 629 F.Supp.
159, (N.D. IIl. 1985), aff’d, 827 F.2d
195, (7th Cir. 1987), vacated, 835 F.2d
1222 (7th Cir. 1987), rev’d on other
grounds, 856 F.2d 802 (7th Cir. 1988),
the concept has gained national atten-
tion. In Sherrod, a 19-year-old
unarmed youth was killed by a police-
man, The 7th Circuit Court ruled that
my testimony was “invaluable” to the
jury and that it did not invade their
province, as the defense argued. More
recently, in Ferguson v. Vest, Circuit
Court, 3rd Judicial Circuit, Madison
County, IL, Case No. 87-L-207, 1 suc-
cessfully applied the concept to an
injury of a woman who received
unnecessary radiation for a false posi-
tive pap smear indicating a cancer she
did not have.

In Sherrod, the hedonic award was
for $850,000, in addition to lost earn-
ings of $300,000 and loss of society
and companicenship of $450,000. In
Ferguson, the jury awarded
$1,082,000 for the hedonic loss of the
pleasure of living, and an additional
$1,000,000 for pain and sufferings
Because of this novel use of economic
testimony, both of these verdicts of
over $1,000,000 received front-page
coverage in The Wall Street Journal,
The National Law Journal and else-
where.

How then do we place a dollar
value on life? Even though there is no
explicit marketplace for life, there is
much objective evidence as 10 its
value. The expert testimony I present
to juries includes a summary of the
economic studies as to the value of
life. This information thus assists
juries, as a tool, an aid and a guide, in
determining the proper amount of
damages, a conclusion they must ulti-
mately reach on their own.

There are several ways that econo-
mists measure the price society is
willing to pay to save a life. One way,
well-accepted 1n the peer-reviewed
academic literature in economics, is to

measure what we are currently paying
to reduce a given risk of death, From
these measurements we can derive the
hedonic value. For example, suppose
we can buy a certain safety device,
such as an automotive airbag, for
$500. If through the purchase of
5,000 of these devices one life has
been saved, then economists reason
that since $2,500,000 has been spent
to save a life, that life is worth
$2,500,000, at least to the 5,000 buy-
ers of the device. Consumer safety
devices, extra pay for risky work, and
government safety regulations all pro-
vide a great deal of evidence that
shows that we routinely value life in
the several-million-dollar range.

My hedonic model relates the
value of life to remaining life
expectancy. The pleasure of life for an
80-year-old person in good health,
would be less than that for a
20-year-old. I take into account age,
sex, and other factors that determine
life expectancy. The more years to
look forward to, the greater the Joss of
future satisfaction. This is a reason-
able assumption that I suggest a jury
may wish to adopt. My model also
can take into account preexisting dis-
abilities,

Jurors may, of course, choose high-
er or lower figures than the ones I tes-
tify to, depending on the resuits of
their own individual search for the
truths The Jury’s search should incor-
porate as much economic insight as
possible along with their moral and
philosophicat views, and all the spe-
cific information about the plaintiff.
Just as a jeweler would evaluate the
worth of a diamond by examining all
of its facets, I believe a jury should
evaluate a case from all of its aspects.
While the economic aspects are not
the only ones, they should not be
ignored.

In evaluating a injury case such as
in Ferguson, the testimony a psychia-
trist or psychologist may also help the
jury determine the amount of reduc-
tion in the guality of life of the victim.
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This reduction can be used in my
hedonic model to estimate the reduc-
tion of hedonic value. For instance, if
a woman who loses both legs in an
accident 1s judged to have lost approx-
imately 50% of her hedonic value of
life, and if that percentage of loss is
estimated to remain constant through-
out her remaining life expectancy,
then the loss may be estimated to be
approximately one half the total value
of her life.

The hedonic loss as a result of a
disability is distinct from pain and
suffering, which may be large or
small, depending on the nature of the
incident. In Ferguson, the jurors inter-
viewed after the verdict said they
found my testimony on hedonic dam-
ages extremely useful to their deliber-
ations. Their $200, 000 award for past
hedonic loss exceeded my $136,000
estimate, while their award of
$882,000 for future hedonic loss
matched my estimate exactly. Jurors
interviewed after other trials typically
found the testimony both credible and
useful.

Data on the amounts of money we
routinely pay for lifesaving may also
be used to examine the loss of the
value of society and companionship
resulting from wrongful death or pro-
found injury. What we as a society are
willing to pay to prevent the wrongful
death of some statistically-average,
unknown person, is an estimate of
what we would be willing to pay to
preserve the life of a close loved one.

Although some defense attorneys
have called the testimony speculative,
this is not true. As Judge Leighton
wrote in the Sherrod case, speculative
damages refers to the uncertainty as to
the cause of the damages, not to the
difficulty of measuring their extent. In
the absence of such testimony, the
alternative is for jurors to pluck a fig-
ure from thin air, swayed by the emo-
tionality of the trial setting.

Courts have wide discretion to
admit testimony by experts. Recently,

in Daubert v. Merreil Dow Pharma-
ceuticals, 113 S.Ct. 2786 (1593}, the
U.S. Supreme court ruled that deci-
sions to admit expert testimony must
be based on whether the expert’s con-
clusions result from following proper
scientific methods, not on the conclu-
sions themselves. In Daubert, the
Court reversed a 9th Circuit’s affirma-
tion of a Federal Court Judge’s ruling
to exclude an expert’s testimony, stat-
ing that exclusions based on the
so-called Frye test, which required
general acceptance of the conclusions
in the scientific community, was at
odds with the liberal thrust of the
Federal Rules of Evidence.

Obviously, many cases involving
the loss of enjoyment of life have
been decided by juries who haven’t
heard economic testimony on this
topic. But emotional arguments in
court are a poor substitute for rational
and guided thinking to help frame
appropriate awards. These decisions
must be made with both mind and
heart.

We can’t live in a risk-free world.
Nor should every accident have the
economic consequence pinned on
some third party, But, if a court finds
that someone is responsible for an
injury or the loss of a life, then the full
value of that injury or life should be
compensated, We all place a value on
our lives, even if we no longer earn a
living. Until recently, jurors were left
to their own unpredictable estimations
of such values, More and more, courts
and juries are agreeing that the value
of life 1s not trivial. One does not have
to be a social activist to argue for a
better educated jury (o determine ele-
ments of damages that are already
aliowable under the law. The use of
testimony on hedonic damages
increases the likelihood of a fairer
jury result. We could all live without
that outcome.

CLE Corner

MARK YOUR
CALENDAR

The Fall Seminar on Discovery
was well attended and well
received. Plans are in the works
for two seminars this spring:

March 31, 1995
Employment Litigation Seminar

Learn the secrets of trying sexu-
al harassment, Americans with
Disability Act (ADA), sex dis-
crimination and age discrimina-
tion cases.

Location: Holiday Inn by the
Ray, Portland.

June 2, 1995
Acquired Brain Injury:
A Primer for Trial Lawyers

MTLA wili co-sponsor this
seminar with the Maine Head
Injury Foundation and the VA
Cooperative Health Education
Program and the Continuing
Health Education Partnership,
Inc. The keynote speaker will be
Nathan- Zasler, MD, who is the
Executive Medical Director of
National NeuroRehabilitation
Consortium, a national consulting
firm for neurotrauma care and
rehabilitation. Discover how to
recognize acquired brain injury,
how to work with a neuropsy-
chologist, how neuropsychologi-
cal testing works, how to help
your client plan for the long term,
common pitfalls to avoid, suc-
cesstul trial tips.

Location: Harraseeket Inn,

Freeport
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